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RECENT CASES
HEALTH-INTENT NOT REQUIRED FOR CONVICTION FOR AIR POL-
LUTION-Defendant, a mining supply company, was charged with
violating a county air pollution regulation.' Prior to trial the state
filed a motion in limine to preclude defendant from introducing
any evidence as to (1) how much it had spent in prevention of
air pollution; and (2) its lack of criminal intent to violate the
statute. The trial court ruled in favor of defendant. In response
to a special action filed by the state, the Supreme Court of Arizona
held "the state need not prove intent or knowledge on the part
of the accused as a prerequisite to conviction. ' 2 State v. Arizona
Mines Supply Co., - Ariz.- , 484 P.2d 619 (1971).
In Arizona Mines defendant was charged with producing smoke
as dark as or darker than that designated No. 2 on the Ringelmann
Chart as published by the U. S. Bureau of Mines 3 in violation of
a county regulation.4 Defendant argued that the state had to prove
intent to violate the statute in order to gain a conviction, while
the state argued that since the offense was malum prohibitum
no showing of intent was required. The court noted that the regu-
lation was silent as to the issue of intent and referred to the
effects of unabated air pollution on public health and the authority
of the legislature to eliminate proof of intent for conviction of
a specific act.
5
In public prosecution for pollution the issue of intent has been
1. Maricopa County, Ariz., Health Code ch. XII, § IV, Reg. 1 (1970).
2. State v. Arizona Mines Supply Co., Ariz.- 484 P.2d 619, 627 (1971).
3. The Ringelmann Chart is a plain white piece of paper divided into four sections,
numbered from 1 to 4 and each about 5 3/4 by 8 3/4 inches In size. On each of these
sections is printed a series of intersecting heavy black lines of uniform width for each
section, with the lines growing progressively wider from section 1 to section 4, until on
section 4 the black covers more than half of the surface. This chart refers to Bureau of
Mines Information Circular No. 6888. The chart Is to be posted 50 feet from the observer.
When so posted the black lines and the white spaces merge into each other, by a process
of optical illusion, so as to present the appearance of a series of gray rectangles of dif-
ferent color densities, No. 4 being the most dense. Estimates of the density of smoke may
be made by glancing from the chart so displayed to the smoke, and picking out the sec-
tion on the chart which most nearly resembles the smoke.
4. Maricopa County, Ariz., Health Code ch. XII, § IV, Reg. 1 (1970).
5. State v. Arizona Mines Supply Co., .Ariz_ 484 P.2d 619, 627 (1971).
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discussed in a number of cases.6 The early cases involved viola-
tions of fish and game laws, while recent cases have been based
on violations of public health statutes. The statutes7 and regula-
tion8 involved in Arizona Mines fall into the latter category.
Recently in Dept. of Health v. Concrete Specialties, Inc., the
Superior Court of New Jersey faced a factual situation similar
to Arizona Mines where the issue was basically the same.10 The
court determined that social and economic pressures have created
the need for the adoption of "strict liability" penal statutes against
air pollution.1' By interpreting the legislative intent to not require
willfulness where the statutes 2 and regulation's were silent on
the issue of intent, the court gave the legislation involved far
reaching effect.
Although it is a recent aspect of air pollution law, the issue
of intent has been treated in a number of water pollution cases.14
The Supreme Court of South Carolina has stated that a purely
accidental occurrence did not render defendant liable for water
pollution. 15 Defendant was accused of polluting a stream in violation
of a fish and game statute.16 The court determined that it would
be unreasonable to hold defendant criminally responsible unless
he willfully committed the act or was guilty of negligence equivalent
at law to willfulness.1
7
On the other hand, the Superior Court of Pennsylvania decided
6. Dept. of Health v. Concrete Specialties, Inc., 112 N.J. Super. 407, 271 A.2d 595
(Super. Ct., App. Div. 1970); State v. Kinsley, 103 N.J. Super. 190, 246 A.2d 764 (Glou-
cester County Ct., Law Div. 1968), aff'd, 105 N.J. Super. 347, 252 A.2d 224 (Super. Ct.,
App. Div. 1969); State v. American Alkyd Industries, 32 N.J. Super. 150, 107 A.2d 830
(Bergen County Ct., Law Div. 1954) ; Akin & Dimock Oil Co. v. State, 243 P.2d 384 (Cr.
Ct App., Okla. 1952) ; Magnolia Pipe Line Co. v. State, 243 P.2d 369 (Cr. Ct. App., Okla.
1952) ; Commonwealth v. Sonneborn, 164 Pa. Super. 493, 66 A.2d 584 (Super. Ct. 1949);
Commonwealth v. Immel, 33 Pa. Super. 388 (Super. Ct. 1907); State v. American Agri-
cultural Chemical Co., 118 S.C. 333, 110 S.E. 800 (1922), aJf'd on other grounds 125
S.C. 270, 118 S.E. 535 (1923).
7. ARIz. REV. STAT. ANN. §§ 36-779, 36-789.01 (1956), as amended, (Supp. 1970).
8. Maricopa County, Ariz., Health Code ch. XII, § IV, Reg. 1 (1970).
9. Dept. of Health v. Concrete Specialties, Inc., 112 N.J. Super. 407, 271 A.2d 595
(Super. Ct., App. Div. 1970)
10. N.J. STAT. ANN. § 26:2C-8, and § 26:2C-19 (1954) provide for a civil proceeding,
while ARIZ. REV. STAT. ANN. § 36-7 (1956), as amended, (Supp. 1970) was criminal in
nature.
11. Dept. of Health v. Concrete Specialties, Inc., 112 N.J. Super. 407, 271 A.2d 595,
597 (Super. Ct., App. Div. 1970).
12. N.J. STAT. ANN. §§ 26:2C-8, 26:2C-19 (1954).
13. N.J. Ain POLLUTION CONTROL CODE ch. 4, § 2.1 (Admln. Reg. 1958).
14. State v. Kinsley, 103 N.J. Super. 190, 246 A.2d 764 (Gloucester County Ct, Law
Div. 1968) aff'd 105 N.J. Super. 347, 252 A.2d 224 (Super Ct., App. Div. 1969) State v.
American Alkyd Industries, 32 N.J. Super. 150, 107 A.2d 830 (Bergen County Ct., Law
Div. 1968) afjfd, 105 N.J. Super. 347, 252 A.2d 224 (Super Ct, App. Div. 1969); State v.
Magnolia Pipe Line Co. v. State, 243 P.2d 369 (Cr. Ct. App., Okla. 1952) ; Commonwealth
v. Sonneborn, 164 Pa. Super. 493, 66 A.2d 584 (Super. Ct. 1949); Commonwealth v.
Immel, 33 Pa. Super. 388 (Super. Ct. 1907); State v. American Agricultural Chemical
Co., 118 S.C. 333, 110 S.E. 800 (1922), aff'd. on other grounds, 125 S.C. 270, 118 S.E.
535 (1923).
15. State v. American Agricultural Chemical Co., 118 S.C. 333, 110 S.E. 800 (1922),
aff'd on other grounds, 125 S.C. 270, 118 S.E. 535 (1923).
16. S. C. CODE ANN. § 28-673 (1962), amending CR. CoDE § 772 (1912).
17. State v. American Agricultural Chemical Co., 118 S.C. 333, 110 S.E. 800 (1922).
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intent was not required when it affirmed defendant's conviction
for dumping sludge into a creek. 18 The court held the statute,19
which was silent as to intent, malum prohibitum. Defendant, an
oil refinery corporation, argued that it could not be convicted without
notice from the Sanitary Water Board to stop polluting, but the
court determined that defendant needed permission from the Board
in order to pollute without violating the statute.2 0 Here the court
interpreted the statute narrowly in order to implement a policy
promoting the purity of inland waterways in spite of a wartime
statute that allowed pollution in certain cases.
Likewise the Criminal Court of Appeals of Oklahoma has stated
that intent is unnecessary as an element of proof for water pol-
lution. 2 1 Defendant in this case had been convicted of contamination
of a public stream by means of a crude oil pipe line in violation
of a statute.2 2 In affirming the conviction the court referred to
the seriousness of the problem of protecting public waters from
pollution23 and the authority of the legislature to omit intent as
an element of the crime in question.
2 4
New Jersey courts have also held intent unnecessary for con-
viction for water pollution. 25 Where defendant had been convicted
of violation of a water pollution statute26 for contaminating a stream
the court held the statute malum prohibitum and the authority
to enact it within the scope of power of the legislature. Again the
seriousness of the problem of maintaining pure public waters was
instrumental in bringing about the decision.27
At present North Dakota has no case law involving intent as
an issue in air pollution. However, the North Dakota regulation
28
18. Commonwealth v. Sonneborn, 164 Pa. Super. 493, 66 A.2d 584, 585 (Super. Ct.
1949); but see Commonwealth v. Immel, 33 Pa. Super. 388, 394 (Super Ct. 1907), where
the court reasoned that In order to come within the scope of a fish and game statute
prohibiting water pollution, a voluntary act had to be shown.
19. PA. STAT. ANN. tit. 35, § 691.301 (1937) and § 691.302 (1937), as amended, (1945).
20. Commonwealth v. Sonneborn, 164 Pa. Super. 493, 66 A.2d 584, 585 (Super. Ct.
1949).
21. Magnolia Pipe Line Co. v. State, 243 P.2d 369, 377 (Cr. Ct. App., Okla. 1952).
22. OKLA. STAT. ANN. tit. 29, § 273 (1941), superseded by, tit. 29, § 409 (1951).
23. Magnolia Pipe Line Co. v. State, 243 P.2d 369, 38-384 (Cr. Ct. App., Okla. 1952).
24. Id. at 380.
25. State v. Kinsley, 103 N.J. Super. 190, 246 A.2d 764, 766 (Gloucester County Ct.,
Law Div. 1968), aff'd, at 105 N.J. Super. 347, 252 A.2d 224, (Super Ct., App. Div. 1969).
26. N.J. STAT. ANN. § 23:5-28 (1937).
27. State v. Kinsley, 103 N.J. Super. 190, 246 A.2d 764, 766 (Gloucester County Ct.,
Law Div. 1968).
28. N.D. AIR POLLUTION CONTROL REIGULATIONS §§ 3.100, 3.200 (1970).
3.100 RESTRICTIONS APPLICABLE TO EXISTING INSTALLATIONS
No person shall discharge into the ambient air from any single source of
emission whatsoever, with the exception of existing incinerators, any air
contaminant
3.110 of a shade or density equal to or darker than that designated as No. 2
on the Ringelmann Chart, or equivalent standard approved by the depart-
ment; or
3.120 of such opacity as to obscure an observer's view to a degree equal to
or greater than that described In 3.110.
3.200 RESTRICTIONS APPLICABLE TO NEW INSTALLATIONS AND ALL INCINERATORS
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concerning visible emissions is quite similar to the regulation in-
volved in Arizona Mines.2 9 It seems very likely that the North
Dakota courts, considering the similarity of the statutory construc-
tion and the strong public policy issues involved would follow the
reasoning in Arizona Mines in a similar fact situation.
As a result of the instant case, air pollution law in Arizona
does not require proof of intent for conviction where a statute
is silent on that issue. The effect of this is to greatly ease the
burden of proof of violations for agencies charged with enforcing
air pollution laws. By further easing the burden of proof, the law
gives these agencies greater discretion in deciding whether or not
to prosecute a particular case. Arizona Mines should have a marked
effect on subsequent legislation, both in Arizona and other jurisdic-
tions. The public policy reasons for the holding should prompt
lawmakers to be quite specific in spelling out the requirement
of intent if intent is to be required as an element of proof in
pollution cases. The opinion in Arizona Mines does not state whether
the incidents cited for pollution were the result of unavoidable ac-
cidents beyond control of defendant or the result of his normal
scope of operations and thereby foreseeable. Perhaps some future
case will distinguish these two situations.
JOHN C. HART
CONSTITUTIONAL LAW-FIRST AMENDMENT FREEDOM OF RE-
LIGION V. COMPULSORY EDUCATION STATuTE-Appellants Jonas
Yoder and Adin Yutzy, members of the Old Order Amish religion,
and Wallace Miller, a member of the Conservative Amish Mennonite
Church, were convicted in county court of violating Wisconsin's Com-
pulsory Attendance Law.1 Their children, Freida Yoder, aged 15
years, Barbara Miller, 15, and Vernon Yutzy, 14, although graduates
No person shall discharge Into the ambient air from any single source of
emission whatsoever any air contaminant
3.210 of a shade or density equal to or darker than that designated as No. 1
on the Ringelmann Chart, or equivalent standard approved by the Depart-
ment; or
3.220 of such capacity as to obscure an observer's view to a degree equal to
or greater than that described in 3.210.
29. Marlcopa County, Ariz., Health Code ch. XII, § TV, Reg. 1 (1970).
TREGULATION 1. VIsIBE EMIssIONS
No person shall cause, suffer, allow or permit the discharge into the atmosphere
from any single source of emission whatsoever any air contaminants for a period
or periods aggregating more than three minutes in any one hour which Is:
a. As dark as or darker in shade than that designated as No. 2 on the
Rlngelmann Chart as published by the U.S. Bureau of Mines or
b. Of an opacity equal to or greater than an air contaminant designated as
No. 2 on the Ringelmann Chart.
1. W I. STAT. ANN. § 118.15 (1971).
